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Bu Androw Kennedy, Bar, Appellant. Sir 
1}. © The Appelanes CASE © oo 


QC HEIR late Majeſties King William and Queen Mary in 1689, granted a Commiſſion under the Great Seal of Scorland to the 
-_ * Appellant, to be Conſervator of the Score Shears ij in the Netherlands, and their Majeſties Reſident for the Affairs of Storland 
within the Seventeen Provinces, during the Appellant's Life. nn 
| Tlhat his ſaid late Majeſty in 1697, renewed the ſaid Commiſſion to the Appellant and Fobn Vere Kennedy his Son, jointly 2 
„„ and 2 the Appellant's Natural Life, and after the Death of the Appellant, tothe ſaid John for, and during bis Majeſty's Plas | 
T.)hbe States of Zeland ſent Memorials to his late Majeſty, concerning the ill obſervance of the ſtaple Contract, and Letters to the Royal Bur- 
rough of Scorland upon tlie ſame Subject, as alſo to Her preſent Majeſty. But in none of all theſe did they in the leaſtcharge the Appellant: 
But Iſaac Denbeldt Preſident, Burgo-Maſter for many Tears of the Town of Campvere, bearing a particular Spite to the Scors Nation, having 
malle ſeveral Incroachments upon their Privileges there, and having attem 85 to make more; but being vigorouſly oppoſed oy the Appellant, _ 
the ſaid Denbeldr, out of Revenge procur'd ſeveral Letters to be Written by the Magiſtrates of the Town of Campvere to the Royal Burroughs, com- 
_- - _ - _ plainang of Breaches of the Staple and of the Appellant. Whereupon in January 1702, the Convention of the Royal Burroughs gave miſſi- 
t 


dn to two of their on Number to enquire into the Cauſes of the ill Obſervance of the ſtaple Contract. Upon their arrival there the ſaid Denbelde 


* 
mY 


_ . _ groundleſs: Nor did the Royal Burroughs ever paſs any Sentence or Cenſure upon the Appellant t. WO 
1 However it being repreſented to Her preſent Majeſty, that the Convention of the Royal Borroughs had found the Appellant gull ty of very 
— ls arr gn: ſhe was pleaſed to recal the Commiſſion granted to the Appellant and his ſaid Son, and grant a new one to the Reſpondent 
the leventh o FTT Heap jr's ö!!! los Sn a yy go tg 
+ _,- The Appellant fo Gn he underſtood there was a Commiſſion granted to the Reſpondent, brought his Action before Lords of the Council 
and Seſſion, againſt the ſaid Commiſſion, as being not only proc oy upon a miſrepreſentation of Matters of Fact, whereof no veſtigeis to be found 
An the Records of the Royal Borroughs ; but alſo as beingagainſt Law and the Claim of Right which was ratify d by the firſt Parliament, 1*Seſf. - 
Ac of Queen Aun, 1703, which expreſly declares all Forfeitures before Sentence to be againſt Law; and this Action was brought by the Appel. 
Auant ſeven Months before the Reſpondent brought his croſs Action againſt the Appellant for Miſdemeamours committed by the Appellant,” incur- 
5 IMP the forfeiture of his Office. : „„ VVV )II,5, „ ED 
In the Appellant's Action the ſaid Lords found that the Reſpondent could not warrantably obtain any Poſſeſſion of the ſaid Office, by virtue of 
Her Majelty's Commiſſion, before the Appellant's Action againſt him were determin'd, or that the Reſpondent had obtained a Decree, declaring 


| The Reſpondent petitioned 2 the ſaid Decree, and thereupon offered inſtantly to prove the Appellant guilty of groſs Miſdemeanours, _ | 
incurring a Forfeiture of his Office; which the Appellant conſcious of his own Innocency, knew he could not: Therefore the Appellant, 
though not obliged to it, ſubmitted to the ſaid Tryal. nes | A | | e | 


3 3 5 Ilr̃kue Reſpondent inſiſted upon a great many nnd a endet. the Appellant was guilty of; and both Parties were from the 1 of Febru. | 


.ory to the 22% of that Month, frequently heard upon the ſaid pretended Miſdemeanours : but the ſaid Lords were fo ſenſible the'Reſpondent had 
pProv d no Miſdemeanors againſt the Appellant, that they ers the Appellant's Decree of Poſſeſſion to be extracted, and delay'd pronoun- 

_* cang any Decree till the firſt of June thereafter, in point of Right as to theſe Miſdemeanours. And tho all theſe Miſdemeanors alledged were 

Prior to the Indemnity, yet the Appellant never ſo much as pretended to plead it; which if he had done, might have ſaved the Appellant two 

| Years Charges and Expences, in juſtifying himſelf of theſe pretended Miſdemeanours laid to his Charge. PD Lg 

SE 1 I be Reſpondent being ſenſible of the lame Proof he had made of any Miſdemeanours againſt the Appellant, the very laſt Day of the Term 
„„ petition d the Lords to grant a Commiſſion to examine Witneſſes in the Nerberlandl. : . N „„ 

And having examined a great many Witneſſes, the ſaid Cauſe was on the Day of Fu 1707 fully heard before the ſaid Lords: But their 

Lordſhips, without making any Decree in the Cauſe,declar'd they would hear both Parties the third Day of November following, upon the Ex- 


the Depoſitions that had been made did not prove any Miſdemeanours againſt the Apperant, apply'd for a New Commiſſion to examine 


3 : 4 be the Act of Indemnity granted in March 1703, and this without the Appellant's ever pleading it. Whereupon the Reſpondegt being ſen- 
. 


1 | . 1 55 : ; = . t : | ES 54 8 ; 
ER The Keſpondent inlitting, that the Appellant had been 


more Witneſſes, which was likewiſe granted: And ſeveral Witneſſes in England and Scotland Were thereupon examin 0. 
„be 19" of November 1707, the Matter in queſtion relating to the extent of the Indemnity, was heard before the ſaid Lords; and the Lords 
Fee Vegrerg Lo n founded on the Indemnity, as to all malverſations of Omiſſion or Commiſſion committed by the Appel- 

3 ad rig 1 l of Miſdemeanors ſince the date of the Indemnity, the Cauſe was heard before 
-. _ the ſaid Lords on the 290 of November, 1 707. they upoii the 9˙ of December following pronounced the following Interloquitur'or Decree, © That 


found it proved, that the Appellant had fince the Act of Indemnity received Conſervators Dues for ſtaple Goods belonging to Iriſbmen, 


VV 
** ng others coming directly from Ireland, to the ſtaple Port at Camprere, and that the e was in the N of it, which they find 
| dio des Malverſation in. his Office of Conſervator, relivant to infer Deprivation ; and therefore reduc'd the Gift in the Appellant's Favours, 


. Fu 5 ; : i f 5 and diſcerned and declar d the Reſpond t's Right to the ſaid Office by vertue of his Commiſſſoon OS 
eee ee fa Lnody'bowplaining of the faid Decree ; whereupon their Lordſhips reheard the Cauſe, and affirmed their | 


former Decree. 


"I ich Decree the Appellant hopes ſhall berevers'd for theſe Reaſons & „ LEE 
1. Bondi ace Og 1 y to Law, and granted upon a Miſrepreſentation made to Her Majeſty; and on that Ac- 


Eb, eſpecially nete Wiarranefor the Rifpondent's Commiſſion, after it had paſs'd her Majeſty's Royal Hand, was raz d in two very materi 


\ 


3 WY . Places: The firſt.wihere, her Majeftydoes actually recal the Commiſſion granted to the Appellant, and his ſaid Son, three Lines are razed out; the 


3 5 5 ad ſigned it: And yet the ſaid Lords by their bs 


ther, where her Majeſty orders the appending the great Seal thereunto the Word thereunto, is razed out, and the Words and paſs per ſaltum are put 
5 in; * by. * 9 7 ſpobdent gr ute the Commiſſion's being laid before the Privy - Council, as Was uſual, having no Reaſon to be- 
lieve the Privy Obuncil won he Pa a Commillion againſt Law, eſpecially ſince the Warrant had been razed, after her Majeſty 
d Decree not only repealed the Appellant's Commiſſion, but declared the Reſpondent's 
VT — C JJͤ on le. 
Ez wm EY For that though the Appellant had received Duties for ſtaple Goods belonging to Iri/bmen, and others coming direcil from Treland, to the ſta- 
le Port at Campvere; yet it. was no Miſdemeanour ſufficient to infer a Forfeiture of the Appellant's Office, there being no Law againſt it: 
Aua the Royal B urroughs of Scorland (who in all matters of Trade give the Conſervators Rules and Inſtructions) when a Complaint was made 
© to them, not only by two of their own Number, who were ſent to Campvere in 1702. but by the Appellant in 1703. that the Factors frequent- 
Iy enter d Ir; Goods as Scorch, yet they gave no Directions for the ſame for the future, which certainly they would not have fail'd to do, 


8 To 7 2 . e e ee a Miſdemeanour,” or prejudicial to their Trade: And as this was no new Practice, but the conſtant Uſage of the 


llant's Predeceſſors timę out of mind, ſo it vas never complain'd of by any Merchant or Maſter of Ship, either Duzch or Scorch, no not 


' by Dunbel44 himſelf; nor was this any Pfejudice to Trade, but rather an Advantage, eſpecially to the Scots, it being thought reaſonable that 


ſuch Merchants, to whom the Town of Campvere indulg d the ſame Privileges with the Score, ſhould likewiſe pay the ſame Duties. 

3. For that tho what is alledg'd againſt the Appellant were ſufficient to infer a Forfeiture of his Office, yet the ſame was not proved a- 

__ gainſt him by two unexceptionable Witneſſes, which the Law of Scotland neceſſarily requires. 
4. For that tho! the receiving of Duties for Goods coming directly from Ireland were ſufficient (as it is not) to infer a Forfeiture of the Appellant's 
Office; and tho the Evidence had been unexceptionable, yet this Evidence does not amount to a Proof ofthe Miſdemeanor laid to the Appellant's 
Charge, viz. That he was in the Knowledge thereof. Ee be is one of the Witneſſes produc d to prove the fame, upon his Oath acknowledging 

be had no Warrant from the Appellant to receive any ſuch Duties for any Goods brought directly from Ireland; but that he took the Duties when 

be could get them, and paid them to the Appellant's Daughter, whoſe Receipt he ſaid he took for them, but never produc'd any ſuch Receipt, nor 
__ was the Appellant privy thereto, being bs all the time of ſuch Payment or Receipt. And Mr. Douglas the other Witneſs, tho' he ſwears, that 

Ships coming ürectly from Ireland uſed to come to Canipuere, and be enter d by himſelf, and other Scorch Factors there, as coming from Scorland ; : 

yet expreſly owning upon his Oath, that he never had the Appellant's Advice or Conſent in entring Iriſb Goods for Scozch; and tho' he adds, 

that he gave the Appellant Account of Duties receiv'd by him, wherein were included Duties for [1/5 Goods, yet he ſays it was not poſſible 

to know whether theſe Goods were Lib or Scorch, unleſs by the Maſters Names which very often were the ſame ;: nor do the Receipts gran- 

ted by the Appellant in the leaſt ſpecify, whether the Goods were Scorch or Iriſh, but only diſcharge him in general in full of all Duties. © 

og For that by the Laws of Scotland no Proof is ſuſtained, unleſs upon the Oath and Teſtimony of two lawful Witneſſes to one and the ſame © 

15 Fact; but theſe two Witneſſes, Hamilton and Douglas, upon whoſe Evidence only this Decree is founded, depoſe as to things entirely different: 

For as Mr. Hamilton was not a Factor ſince the Indemnity, fo he only depones as to the ſmall Duties he collected from Skippers or Maſters of 

Ships, as the Appellant's Collector. And Mr. Donglas depones as to theſe Duties, which the Factors themſelves receiv d from the Merchants, 

___. _and afterwards paid to the Appellant. Which are two things entirely different; the firſt being directly payable to the Conſervator or his 


Collector is fo ſmall, that ſometimes the Value of 1000 Guilders pays but 6 d. the other pay'd to the Factors, and by them in a Year or two : 


ed ger F 


perhaps afterwards pay d to the Conſervators, Which is 3 Quarters per Cent. | „ | RE 
Fox which and other Reaſons the Appellant humbly hopes your Lordſhips will reverſe the ſaid Decree. „ 


Save in ſeveral Complaints againſt the Appellant ; which being laid before the Royal Burroughs, they were all, after a ſtrict Examination, found | | | s 


count the Reſpondent had no Title to ſue the Appellant for any Miſdemeanors, though he had been really guilty thereof, as in fact he was ys 8 
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